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company (other than an association ac-
quired in a transaction pursuant to
section 13(c) or 13(k) of the Federal De-
posit Insurance Act, or section 408(m)
of the National Housing Act, as in ef-
fect immediately prior to enactment of
the Financial Institutions Reform, Re-
covery and Enforcement Act of 1989)
has capital (after deducting any subor-
dinated debt, intangible assets, and de-
ferred, unamortized gains or losses) of
not less than 6% percent of the total
assets of such savings association.

(7) Immediately after the stock
issuance, the acquiring savings and
loan holding company holds not more
than 15 percent of the outstanding vot-
ing stock of the issuing undercapital-
ized savings association or savings and
loan holding company.

(8) Not more than one of the direc-
tors of the issuing association or com-
pany is an officer, director, employee,
or other representative of the acquir-
ing company or any of its affiliates.

(9) Transactions between the savings
association or savings and loan holding
company that issues the shares pursu-
ant to this section and the acquiring
company and any of its affiliates shall
be subject to the provisions of section
11 of the Home Owners’ Loan Act and
the Office’s regulations promulgated
thereunder.

(c) Approval of acquisitions—(1) Cri-
teria. The Office, in deciding whether to
approve or deny an application filed on
the basis that it is a qualified stock
issuance, shall apply the application
criteria set forth in §574.7(c) of this
part, including the presumptive dis-
qualifiers set forth in §574.7(g) of this
part.

(2) Additional capital commitments not
required. The Office shall not dis-
approve any application for the pur-
chase of stock in connection with a
qualified stock issuance on the grounds
that the acquiring savings and loan
holding company has failed to under-
take to make subsequent additional
capital contributions to maintain the
capital of the undercapitalized savings
association at or above the minimum
level required by the Office or any
other Federal agency having jurisdic-
tion.

(3) Other conditions. The Office shall
impose such conditions on any ap-
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proval of an application for the pur-
chase of stock in connection with a
qualified stock issuance as the Office
determines to be appropriate, includ-
ing—

(i) A requirement that any savings
association subsidiary of the acquiring
savings and loan holding company
limit dividends paid to such holding
company for such period of time as the
Office may require; and

(ii) Such other conditions as the Of-
fice deems necessary or appropriate to
prevent evasions of this section, in-
cluding, but not limited to, requiring a
rebuttal of control agreement in a form
substantially similar to that appearing
at §574.100.

(4) Application deemed approved if not
disapproved within 90 days. An applica-
tion for approval of a purchase of stock
in connection with a qualified stock
issuance shall be deemed to have been
approved by the Office if such applica-
tion has not been disapproved by the
Office before the end of the 90-day pe-
riod beginning on the date such appli-
cation has been deemed sufficient
under this part.

(d) No limitation on class of stock
issued. The shares of stock issued in
connection with a qualified stock
issuance may be shares of any class.

(e) Application form. A savings and
loan holding company making applica-
tion to acquire a qualified stock
issuance pursuant to this §574.8, shall
use Form H-(e)2, as provided in
§574.6(a)(3).

§574.100 Rebuttal of control agree-
ment.

AGREEMENT

Rebuttal of Rebuttable Determination Of
Control Under Part 574

I. WHEREAS

A. [ ] is the owner of [ ] shares (the
‘““Shares’) of the [ ] stock (the ‘“Stock’) of
[name and address of association], which
Shares represent [ ] percent of a class of
‘“‘voting stock’ of [ ] as defined under the
Acquisition of Control Regulations (‘‘Regu-
lations’’) of the Office of Thrift Supervision
(““Office’), 12 CFR part 574 (‘‘Voting Stock’);

B. [ ] is a ‘‘savings association’ within
the meaning of the Regulations;

C. [ 1] seeks to acquire additional shares of
stock of [ ] (‘‘Additional Shares’), such
that [ ]’s ownership thereof will exceed 10
percent of a class of Voting Stock but will
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not exceed 25 percent of a class of Voting
Stock of [ ]; [and/or] [ ]seeks to[ ], which
would constitute the acquisition of a ‘‘con-
trol factor” as defined in the Regulations
(‘““Control Factor’);

D. [ ] does not seek to acquire the [Addi-
tional Shares or Control Factor] for the pur-
pose or effect of changing the control of [ ]
or in connection with or as a participant in
any transaction having such purpose or ef-
fect;

E. The Regulations require a company or a
person who intends to hold 10 percent or
more but not in excess of 25 percent of any
class of Voting Stock of a savings associa-
tion or holding company thereof and that
also would possess any of the Control Fac-
tors specified in the Regulations, to file and
obtain approval of an application (‘‘Applica-
tion’’) under the Savings and Loan Holding
Company Act (‘“‘Holding Company Act’), 12
U.S.C. 1467a, or file and obtain clearance of a
notice (‘‘Notice’’) under the Change in Con-
trol Act (‘‘Control Act’), 12 U.S.C. 1817(j),
prior to acquiring such amount of stock and
a Control Factor unless the rebuttable deter-
mination of control has been rebutted.

F. Under the Regulations, [ ] would be de-
termined to be in control, subject to rebut-
tal, of [ ] upon acquisition of the [Addi-
tional Shares or Control Factor];

G. [ ] has no intention to manage or con-
trol, directly or indirectly, [ 1;

H. [ ] has filed on [ ], a written state-
ment seeking to rebut the determination of
control, attached hereto and incorporated by
reference herein, (this submission referred to
as the “Rebuttal”’);

I. In order to rebut the rebuttable deter-
mination of control, [ ] agrees to offer this
Agreement as evidence that the acquisition
of the [Additional Shares or Control Factor]
as proposed would not constitute an acquisi-
tion of control under the Regulations.

II. The Office has determined, and hereby
agrees, to act favorably on the Rebuttal, and
in consideration of such a determination and
agreement by the Office to act favorably on
the Rebuttal, [ ] and any other existing, re-
sulting or successor entities of [ ] agree with
the Office that:

A. Unless [ ] shall have filed a Notice
under the Control Act, or an Application
under the Holding Company Act, as appro-
priate, and either shall have obtained ap-
proval of the Application or clearance of the
Notice in accordance with the Regulations,
[ ] will not, except as expressly permitted
otherwise herein or pursuant to an amend-
ment to this Rebuttal Agreement:

1. Seek or accept representation of more
than one member of the board of directors of
[insert name of association and any holding
company thereof];

2. Have or seek to have any representative
serve as the chairman of the board of direc-
tors, or chairman of an executive or similar
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committee of [insert name of association and
any holding company thereof]’s board of di-
rectors or as president or chief executive of-
ficer of [insert name of association and any
holding company thereof];

3. Engage in any intercompany transaction
with [ Jor [ I'saffiliates;

4. Propose a director in opposition to nomi-
nees proposed by the management of [insert
name of association and any holding com-
pany thereof] for the board of directors of
[insert name of association and any holding
company thereof] other than as permitted in
paragraph A-1;

5. Solicit proxies or participate in any so-
licitation of proxies with respect to any mat-
ter presented to the stockholders [ ] other
than in support of, or in opposition to, a so-
licitation conducted on behalf of manage-
ment of [ ];

6. Do any of the following, except as nec-
essary solely in connection with [ 1’s per-
formance of duties as a member of [ ]'s
board of directors:

(a) Influence or attempt to influence in
any respect the loan and credit decisions or
policies of [ 1, the pricing of services, any
personnel decisions, the location of any of-
fices, branching, the hours of operation or
similar activities of [ 1;

(b) Influence or attempt to influence the
dividend policies and practices of [ ] or any
decisions or policies of [ ] as to the offering
or exchange of any securities;

(c) Seek to amend, or otherwise take ac-
tion to change, the bylaws, articles of incor-
poration, or charter of [ 1;

(d) Exercise, or attempt to exercise, di-
rectly or indirectly, control or a controlling
influence over the management, policies or
business operations of [ ]; or

(e) Seek or accept access to any non-public
information concerning [ ].

B. [ ] is not a party to any agreement
with [ 1.

C. [ Ishallnotassist,aidorabetany of [
I’s affiliates or associates that are not par-
ties to this Agreement to act, or act in con-
cert with any person or company, in a man-
ner which is inconsistent with the terms
hereof or which constitutes an attempt to
evade the requirements of this Agreement.

D. Any amendment to this Agreement
shall only be proposed in connection with an
amended rebuttal filed by [ ] with the Office
for its determination;

E. Prior to acquisition of any shares of
“Voting Stock” of [ ] as defined in the Reg-
ulations in excess of the Additional
Shares, any required filing will be made by [ ]
under the Control Act or the Holding Com-
pany Act and either approval of the acquisi-
tion under the Holding Company Act shall be
obtained from the Office or any Notice filed
under the Control Act shall be cleared in ac-
cordance with the Regulations;
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F. At any time during which 10 percent or
more of any class of Voting Stock of [ ] is
owned or controlled by [ ], no action which
is inconsistent with the provisions of this
Agreement shall be taken by [ ] until [ ]
files and either obtains from the Office a fa-
vorable determination with respect to either
an amended rebuttal, approval of an Applica-
tion under the Holding Company Act, or
clearance of a Notice under the Control Act,
in accordance with the Regulations;

G. Where any amended rebuttal filedby [ ]
is denied or disapproved, [ ] shall take no
action which is inconsistent with the terms
of this Agreement, except after either (1) re-
ducing the amount of shares of Voting Stock
of [ ] owned or controlled by [ ] to an
amount under 10 percent of a class of Voting
Stock, or immediately ceasing any other ac-
tions that give rise to a conclusive or rebut-
table determination of control under the
Regulations; or (2) filing a Notice under the
Control Act, or an Application under the
Holding Company Act, as appropriate, and
either obtaining approval of the Application
or clearance of the Notice, in accordance
with the Regulations;

H. Where any Application or Notice filed
by [ 1 is disapproved, [ ] shall take no ac-
tion which is inconsistent with the terms of
this Agreement, except after reducing the
amount of shares of Voting Stock of [ ]
owned or controlled by [ ] to an amount
under 10 percent of any class of Voting
Stock, or immediately ceasing any other ac-
tions that give rise to a conclusive or rebut-
table determination of control under the
Regulations;

I. Should circumstances beyond [ ]'s con-
trol result in [ ] being placed in a position
to direct the management or policies of [ 1],
then [ ] shall either (1) promptly file an Ap-
plication under the Holding Company Act or
a Notice under the Control Act, as appro-
priate, and take no affirmative steps to en-
large that control pending either a final de-
termination with respect to the Application
or Notice, or (2) promptly reduce the amount
of shares of [ ] Voting Stock owned or con-
trolled by [ ] to an amount under 10 percent
of any class of Voting Stock or immediately
cease any actions that give rise to a conclu-
sive or rebuttable determination of control
under the Regulations;

J. By entering into this Agreement and by
offering it for reliance in reaching a decision
on the request to rebut the presumption of
control under the Regulations, as long as 10
percent or more of any class of Voting Stock
of [ ] is owned or controlled, directly or in-
directly, by [ 1, and [ ] possesses any Con-
trol Factor as defined in the Regulations, [
] will submit to the jurisdiction of the Regu-
lations, including (1) the filing of an amend-
ed rebuttal or Application or Notice for any
proposed action which is prohibited by this
Agreement, and (2) the provisions relating to
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a penalty for any person who willfully vio-
lates or with reckless disregard for the safe-
ty or soundness of a savings association par-
ticipates in a violation of the [Holding Com-
pany Act or Control Act] and the Regula-
tions thereunder, and any regulation or
order issued by the Office.

K. Any violation of this Agreement shall
be deemed to be a violation of the [Holding
Company Act or Control Act] and the Regu-
lations, and shall be subject to such remedies
and procedures as are provided in the [Hold-
ing Company Act or Control Act] and the
Regulations for a violation thereunder and
in addition shall be subject to any such addi-
tional remedies and procedures as are pro-
vided under any other applicable statutes or
regulations for a violation, willful or other-
wise, of any agreement entered into with the
Office.

III. This Agreement may be executed in
one or more counterparts, each of which
shall be deemed an original but all of which
counterparts collectively shall constitute
one instrument representing the Agreement
among the parties thereto. It shall not be
necessary that any one counterpart be
signed by all of the parties hereto as long as
each of the parties has signed at least one
counterpart.

IV. This Agreement shall be interpreted in
a manner consistent with the provisions of
the Rules and Regulations of the Office.

V. This Agreement shall terminate upon (i)
the approval by the Office of [ 1's Applica-
tion under the Holding Company Act or
clearance by the Office of [ ]’s Notice under
the Control Act to acquire [ ], and con-
summation of the transaction as described in
such Application or Notice, (ii) in the dis-
position by [ ] of a sufficient number of
shares of [ ], or (iii) the taking of such
other action that thereafter [ ] is not in
control and would not be determined to be in
control of [ ] under the Control Act, the
Holding Company Act or the Regulations of
the Office as in effect at that time.

VI. IN WITNESS THEREOF, the parties
thereto have executed this Agreement by
their duly authorized officer.

[Acquirof] )
Office of Thrift Supervision.
Date:

By:

[64 FR 49690, Nov. 30, 1989, as amended at 63
FR 71213, Dec. 24, 1998]

PART 575—MUTUAL HOLDING
COMPANIES

Sec.
575.1 Scope.
575.2 Definitions.
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